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MODI FI ED AND REMANDED RUSSELL, SP. J.

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Workers' Conpensation Appeals Panel of the Suprenme Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprenme Court of findings of fact

and concl usi ons of | aw.

The dispositive issue in this case is whether or not the
trial judge's award of conpensation for permanent parti al
di sability based upon a vocational disability of 50%to the body
as a whole is adequately supported by the evidence. W hold that
the evidence preponderates against an award in that anount and
nodi fy the judgnment to reduce the permanent partial disability
judgnent to an anount based upon a vocational disability of 20%to
the body as a whole. This nodification renders noot the

appel | ants' ot her issues.

It is the duty of this court to review the findings of fact
of the trial court de novo upon the record, acconpanied by a
presunption of the correctness of those findings, nodifying the
trial court's judgnment only when we judge it to be contrary to the
preponder ance of the evidence. Tennessee Code Annotated Section

50-6-225 (e)(2), so applied in countless cases.

The appell ee, D anne B. Fow er, worked at Del ores' Market,



where her duties required her to operate the cash register, stock
shel ves, nmke sandw ches, etc. Cccasionally she would unl oad
stock fromdelivery trucks. On June 8, 1995, she injured her back

by lifting a 24 pound bag of salt.

Two ort hopedi ¢ surgeons testified by deposition. Dr. John C
Mcl nnis di agnosed her injury as a |ow back nuscle strain. He
arranged to have an MRl of her |ow back, and it was essentially
normal . The enpl oyee did have m|d bulging of the disc at L4-5,
which is not per se an abnormal finding. There was no evi dence of
a ruptured disc or pinching of a nerve. Dr. MlInnis treated her
until Novenber 30, 1995, when he felt that she had reached maxi num
medi cal inprovenent. He placed no specific activity restrictions
upon her and assessed an i npairnent rating of 0%to 5%to the body

as a whol e.

The second specialist, Dr. Roger Zwerner, saw her at the
request of her attorney, for eval uati on purposes. He reviewed the
MR 1. and agreed that it showed central bulging but no
i mpi ngenent on the nerve roots. He judged her inpairnent at 13%
He restricted her bending and stooping and heavy lifting, but
i ndi cated that she could do regul ar work. He advi sed her agai nst
taking a job where she had to make a living with her back. Dr.
Zwerner testified that he anticipated that this type of injury

woul d i nprove over a period of tine.

Ms. Fow er returned to her old job, working only four hours
a day. She did this for two nonths, then quit. She testified
that the work caused her severe pain. She testified that her

conditi on had worsened since Dr. MG nnis | ast saw her



It is our judgnent that her vocational disability resulting
fromthis | ow back muscle strain should be nodified to 20%to t he

body as a whol e.

The trial court's judgnent is so nodified and the cause
remanded to the trial court for all necessary purposes. Costs on

appeal are assessed to the appell ants.

WLLIAM S. RUSSELL, RETI RED JUDGE

CONCUR

FRANK F. DROWOTA, 11,
ASSOCI ATE JUSTI CE, SUPREME COURT

WLLIAM H | NVAN, SEN OR JUDGE
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